LAW PERIODICAL 


snr 9 vO 
THE Trape-Mark REPORTER 


Combined With 


THE BULLETIN OF.THE UNITED STATES 
TRADE-MARK ASSOCIATION 


Vol. 32, No. 2 


PART I 


SIMILARITY OF CORPORATE NAMES—ILLINOIS COURT ACTS TO PROTECT 
PUBLIC 


THE TRADE-MARK AS A SELLING AID IN INDIA 
UTAH BOTTLING STATUTE DECLARED UNCONSTITUTIONAL 


TRADE-MARK INFRINGEMENT AS UNFAIR METHOD UNDER SECTION 5 OF 
THE FEDERAL TRADE COMMISSION ACT 


PART II 

MISHAWAKA RUBBER & WOOLEN MANUFACTURING COMPANY vy. S. S. 
KRESGE COMPANY 

ADDRESSOGRAPH-MULTIGRAPH CORPORATION v. AMERICAN EXPANSION 
BOLT AND MANUFACTURING COMPANY 

AMERICAN ENAMELED PRODUCTS COMPANY v. ILLINOIS PORCELAIN 
ENAMEL COMPANY, et At. 

THE COLSON CORPORATION v. PIERCE MANUFACTURING CORPORATION 

SCHNEIDER, Er AL., Trapinc as AUGUST THOMSEN & CO. v. FREY 

GILBERT v. GENERAL MOTORS CORPORATION 

FAMOUS FUNNIES, INC. v. FAMOUS FUNN FAMILY, INC., er At. 

SUN VALLEY MANUFACTURING CO. v. SUN VALLEY TOGS, INC. 

SUNSEALD PRODUCTS, INC. v. DOMINO CANNING ASSOCIATION 


DIRECT SERVICE OIL COMPANY v. HONZAY, DOING BUSINESS AS DIRECT SERVICE 
OIL COMPANY 


MEISNER v. MEISNER, er At. 
IN RE FORGED STEEL PRODUCTS COMPANY 


WINCHARGER CORPORATION v. WINCHESTER REPEATING ARMS COMPANY 
(WESTERN CARTRIDGE COMPANY, AssIGNEE, SUBSTITUTED) 


WINCHESTER REPEATING ARMS COMPANY (WESTERN CARTRIDGE COM- 


PANY, ASSIGNEE, SUBSTITUTED) v. WINCHARGER CORPORATION 
DECISIONS OF THE COMMISSIONER OF PATENTS 


Published monthly, except July and August at 187 College St., Burlington, Vt. 
by 
THE UNITED STATES TRADE-MARK ASSOCIATION 
§22 Fifth Avenue, New York, N. Y. 


Subscription, $10.00 a year—Single copies, $1.00 





Tue Unirep States TrapeE-MARrK ASSOCIATION 


522 Fifth Avenue, New York, N. Y. 


An Organization for the 
Protection of Trade-Marks and Trade Names 


The United States Trade-Mark Association, organized in 1878 and incorporated 
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SPECIAL SERVICES 


In addition to the foregoing general services, the Association is prepared to perform various 
special services free for members, or at cost when outlays of money or unusual expenditures 
of the staff’s time are involved. 

These special services consist of investigations of fact, trade-mark searches, notifications, filing 
and publication of slogans and all similar matters which do not involve or imply the practice 
of law. 


SOUND POLICIES AND PRACTICES 


The activities of the Association are at all times planned and supervised by a strong Board 
of Directors composed of important trade-mark owners whose efforts are supplemented and 
guided by able committees composed of business men and trade-mark attorneys. This makes 
the Association’s services of exceptional value to members. 
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PART I 


SIMILARITY OF CORPORATE NAMES—ILLINOIS COURT ACTS TO 
PROTECT PUBLIC 


As our readers are aware, confusion in the public mind is often brought about 
by the use in competing businesses of similar corporate names (see page 65 post.). 
Accordingly, the registration of corporate names with the Secretaries of State of 
the several States is generally by statute restricted to names that are not so similar 
as to deceive the public as to the identity of the corporations concerned, this on the 
double ground of protecting the public and of preventing unfair competition between 
the parties. A case of unusual interest, wherein the two corporations were non- 
competing and the decision therefore rested wholly on the public interest, was 
recently handed down by the Illinois Supreme Court. 


For the following summary of the decision we are indebted to Corporation 
Calendar: 


In Investors Syndicate of America, Inc. v. Hughes, Secretary of State, decided 
November 18, last, “plaintiff is a wholly owned subsidiary of the Investors Syndi- 
cate, an old, established corporation, which parent corporation has done business in 
Illinois for many years, and at present has outstanding in this State installment 
savings contracts and certificates of an aggregate maturity value of approximately 
$40,270,000, with a cash surrender value of approximately $3,460,000. The busi- 
ness dealings of the parent company in this State have always been satisfactory and 
no investment with it has been lost. It became subject to the terms of the Federal 
Investment Company act, effective January 1, 1941, which provided for the regis- 
tration and regulation of investment companies with the Securities and Exchange 
Commission. After due investigation and consideration, the parent company con- 
cluded it could best and most efficiently function under that act, through the medium 
of a wholly owned subsidiary, which plan met with the approval of the Securities 
and Exchange Commission.” 

Accordingly, an application for certificate of qualification was duly made, and 
certificate refused because of similarity of names, in pursuance of Section 104(a) 
of the Business Corporations Act, though the parent company had consented. The 
consent did not purport to make the new corporation an agent of the parent nor to 
underwrite or guarantee the contracts of the new corporation, nor to make its own 
assets available to the new corporation, or its creditors. Plaintiff prayed mandamus, 
and in the alternative sought appeal to the Supreme Court to consider its petition 
de novo under Section 148 of the Business Corporations Act. The lower Court 
held for the plaintiff. The Supreme Court, after sustaining the constitutionality of 
Section 148 which had been questioned below, then reversed the lower court upon 
the facts, among other things saying: 


Plaintiff has raised for the first time in his answer to defendant’s appeal to this court, 
the validity of Section 104(a) of the Business Corporations Act; arguing that it is uncon- 


¥ 





THIRTY-SEVEN TRADE-MARK BULLETIN 


stitutional in that it attempts to delegate legislative powers to the Secretary of State. In 
a case such as this, where the appellee won in the court below and the constitutional ques- 
tion comes into existence for the first time in this court, by reason of the position of the 
People, this court will hear the point as raised. People v. Railway Mail Mutual Benefit 
Ass'n, 371 Ill. 102.... 

Plaintiff contends that the words “deceptively similar” have no generally known or 
accepted meaning ; that, therefore, the use of those words, in the statute, without including 
statutory definition, renders the act incomplete and meaningless and gives to the Secretary 
of State power not only to execute the law, but also to determine what the law is. This 
precise question has not heretofore been raised in this court, although the Secretary of 
State’s refusal to issue corporate certificates was upheld in People v. Rose, 225 Ill. 496, 
and Illinois Watch Case Co. v. Pearson, 140 id. 423. This court has in numerous cases 
held that, as the requirements of a statute can be stated only in general terms, a reason- 
able discretion is reposed in the officials charged with its enforcement. In the case of 
Klafter v. State Board of Examiners, 259 Ill. 15, the act considered authorized the examin- 
ers to revoke an architect’s license for “gross incompetency or recklessness.” The con- 
tention was made that this language was uncertain and had no generally known or accepted 
meaning. Applying the rule just stated, this court held that the statute was not void for 
uncertainty. In People v. State Board of Dental Examiners, 110 Ill. 180, the words 
involved were: “reputable dental college.” In People v. McCoy, 125 Ill. 289, the use of 
the words “unprofessional or dishonorable conduct,” in a statute, were questioned. In 
both instances it was held that such words did not render the act void for uncertainty... . 

There remains for decision the question whether the trial court erred in entering 
judgment against defendant on the record before it. Counsel for plaintiff argue that 
Section 104(a) of the Business Corporations Act is for the sole purpose of protecting a 
corporation from unfair competition and the property rights it enjoys in the use of its 
name, and since the parent corporation here has given its consent to the use by its sub- 
sidiary, of a name similar to that of the parent corporation, the act of the Secretary of 
State in refusing to issue a license to the subsidiary, because of the similarity of the names, 
is arbitrary and capricious. The State, on the other hand, contends that a further purpose 
of said section is to protect the public from being deceived, through the adoption and use 
of similar names, and that the act of the Secretary of State in this case is not arbitrary 
and capricious, but rather is a performance of a duty to protect the public. 

While it is true that a majority of the adjudicated cases involving the use of a corpo- 
rate name have arisen between hostile corporations, thus raising questions of unfair com- 
petition and property rights in the use of a corporate name, it is obvious both from a 
standpoint of public policy and from the construction of the statutes involved, that such a 
statute has the dual purpose of protecting competing corporations, and likewise the public, 
from deception in the use of deceptively similar corporate names. If the names of the 
corporations are “deceptively similar” the act applies and the Secretary of State is required 
to deny his certificate, though the new corporation may be in a position to deal in a manner 
more advantageous to its customers than the old. The General Assembly has not seen 
fit to permit the Secretary of State to weight benefits in such a case. 

Plaintiff cites numerous cases where the courts have refused to consider the question 
of fraud or imposition on the public, in controversies between hostile corporations over the 
use of a name. In such cases it has been held that the injunctive relief sought was based 
upon the protection of property rights of the plaintiff, and that an injunction will not 
issue unless it is made to appear that the proposed use of the name will result in injury 
to the complainant. (People v. Rose, supra; International Committee v. Young Women’s 
Christian Association, 194 Ill. 194; Drummond Tobacco Co. v. Randle, 114 id. 412.) 
Even in injunction cases between competing corporations the trend of decision is to place 
less emphasis on competition and more on confusion, as is evidenced by the following 
cases: Vogue Co. v. Thompson-Hudson Co., 300 Fed. 509 [15 T.-M. Rep. 1]; Aunt 
Jemima Mills Co. v. Rigney & Co., 247 Fed. 407 [8 T.-M. Rep. 163]. As was said in 
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Ward Baking Co. v. Potter-Wrightington, 298 Fed. 398 [14 T.-M. Rep. 253], “The test 
should be whether the public is likely to be deceived.” This court has held that the 
Secretary of State will not be required by mandamus to issue a certificate of incorporation 
when it is plainly apparent that the effect will be to mislead the public in dealing with 
such corporation. People v. Rose, supra; People v. Stratton, 335 Ill. 455. 

That it was the intent of the General Assembly by this section to protect the public, 
as well as the property rights of existing corporations, is apparent from the trend of 
legislation in this regard. Earlier provisions expressly permitting an existing corporation 
to change its name to one similar to another existing corporation, with the consent of the 
latter, have disappeared from the Corporation Act. Section 104(a) of the act now in 
force contains no provisions for the consent of an existing corporation. The use of the 
term “deceptively similar” indicates that it was not the sole purpose of the act to protect 
the property rights of existing corporations, but also that the public be protected against 
any deception arising out of the use of similar names. Thus we must conclude that the 
statute in question allowed the Secretary of State to exercise discretion to the end that 
the public would be protected. 

Was plaintiff’s name deceptively similar to that of the parent corporation, and was 
the decision of the Secretary of State so finding, a reasonable exercise of the discretion 
vested in him? It will be noted that the only difference between the two names lies 
in the fact that plaintiff has added the words “of America, Inc.” to that of the parent 
corporation, “Investors Syndicate,” and the question is whether such addition is such a 
distinguishing feature as to make it unlikely that anyone dealing with plaintiff would 
think that he was dealing with the parent company. In United States Ozone Co. v. United 
States Ozone Co. of America, 62 Fed. (2d) 881 [20 T.-M. Rep. 557], it was held that the 
two names indicated in the title to the case would inevitably result in deception of the buy- 
ing public. In Mutual Export and Import Corp. v. Mutual Export and Import Corp. of 
America, 241 Fed. 137, it was decided that the name of respondent “so nearly resembled 
that of complainant as to be calculated to deceive.” Likewise in the case of Benevolent 
and Protective Order of Elks of the United States v. Improved Benevolent and Protective 
Order of Elks of the World, 122 Tenn. 141, 118 S. W. 389, it was held that “the name of 
the defendant was so similar that in the nature of things, it will cause one order to be 
mistaken for the other, and the enterprises of each to be confused with those of the other.” 
To like effect is the case of Glucose Sugar Refining Co. v. American Glucose Sugar 
Refining Co., 56 Atl. 861. 

In the present case, where the subsidiary corporation contemplates engaging in the 
same business as previously transacted by the parent corporation, and conducting that 
business at the same locations and with the same personnel, the addition of the words 
“of America, Inc.” is not sufficient to eliminate confusion and uncertainty of those dealing 
with the two corporations. The parent corporation has contracts of over forty million 
dollars and has very large capital and surplus, yet persons dealing with the Investors 
Syndicate of America may not rely upon the assets of the parent corporation, but must look 
solely to the subsidiary which has substantially less assets. The similarity of names is 
sufficient, in all likelihood, to cause persons dealing with the plaintiff to be deceived into 
thinking that they were dealing with the corporation of larger assets. 

In support of its contention that defendant acted arbitrarily and capriciously, plaintiff has 
taken from the records in the office of the Secretary of State names of various corporations 
now existing, which, it contends, bear a greater similarity than the two names involved 
in this case. However, it is impossible for this court to determine the facts concerning 
the issuance of the certificates in those cases, nor can plaintiff now be heard to say that 
because “deceptively similar” names have been permitted in the past, the Secretary of 
State should now allow plaintiff the use of such a name. From the records before us 
we cannot say that defendant has abused the discretion vested in him by the statute, or that 
he has acted arbitrarily and capriciously, and this being so, plaintiff is not entitled to a 
writ of mandamus to compel him to issue the desired certificate. People v. Board of 
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Review, 326 Ill. 124. (Where a public officer has exercised discretion in the course of 
an official duty, the courts are careful of encroaching upon the discretionary powers of such 
an officer, and if reasonable doubt exists as to the question of discretion or want of it, the 
courts will hesitate to interfere, preferring rather to extend the benefit of the doubt in 
favor of the officer. (MacGregor v. Miller, 342 Ill. 113.) ... 


THE TRADE-MARK AS A SELLING AID IN INDIA 


We are indebted to Export Trade and Shipper’ for the following instructive 
comment on the role played by trade-marks in the sale of goods in British India: 


When marketing goods in India it is essential to have (1) an easily pronounced 
name; (2) a quickly recognized trade-mark. It is of little use for example (to 
quote an extreme but everyday instance) to speak of Condy’s fluid by its more cor- 
rect name of “permanganate of potash.” 

In India the sale of “Kanadis,” as it is called, is no longer the original Condy’s 
fluid put up in bottles, but is the actual crystals of pot. permang. The sale runs into 
an enormous figure per year considering the very small portion required per person. 

There is not a single village in India where this cheap yet efficacious remedy 
has not penetrated, and it is known everywhere by the familiar sobriquet as 
“Kanadis.” 

So much for an early illustration of 1; as regards 2, consider the relative selling 
merits of the labels of (a) Cobra Boot Polish and (b) Kiwi Boot Polish. The first 
has a design that is familiar to all and as “saap” or “snakebrand” is bought and 
sold. Note here the name “cobra” is not used; firstly, because the general word for 
this particular snake is “nag” and secondly, because it is more familiar to Indians 
generally as “saap” or snake. The second sells as “KIWI” because the name is 
easily pronounced (though it conveys nothing) and not because of the design, for 
this type of bird is not known, even in the cities that do own public zoos. 

To draw any inference from this you would have (to be correct) to market these 
polishes as “Saap”—with cobra design; “Chirria” (or bird)—with Kiwi design. 

There are thousands of everyday domestic items that can be utilized for trade- 
marks—many are used over and over again, but others still are not thought of. In 
doing so the user would have to exercise discretion in seeing that the design he 
wants to work with is not already someone else’s property. 

In India a quaint idea is to adapt an already popular brand of one commodity to 
that of another. In 1928 Carreras’ “Passing Show” cigarettes were at the height 
of their popularity in India—an Indian firm of hosiery manufacturers began pro- 
ducing “Passing Show” hosiery with the identical design of size and color. Cor- 
respondence between the two firms revealed that the hosiery people thought there 
was nothing of finer quality in the market than Carreras’ “Passing Show” and they 
had adopted it as the hall mark of perfection in their hosiery ! 


1. Corporation Calendar, vol. 33, p. 9. 
2. Issue of December 29, 1941. 
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Both “Passing Show” stockings and cigarettes are still sold with identical labels. 

Manufacturers of matches in Bombay (particularly) and India (generally) have 
used, uninvited, jam designs, cigarette designs and even pictures of certain railway 
services. 

Considerable cleverness and originality is often displayed by merchants in the 
bazaar in their attempts at imitating competitive brands. One in Calcutta marketed 
a brand of local manufacture which he called “101.” In Hindustani this is pro- 
nounced very like “Exshaw I’ or “Exshaw Ake” to be more near it. This manu- 
facturer still gets away with this. 

Marketing of cheap goods before 1914 was confined to Germany—today the 
Japs hold the field well and truly. Both understood Indian mentality and were able 
to exploit this knowledge. 

Study this table for a while and closely observe the number of times that an 
ordinary two-bladed clasp knife changes hands before it reaches its final destination : 


1. Herman Kauffman . . . . somewhere in Germany, manufacturer. 
2. Fazlur Rahman. Wholesale importer at Delhi (Indian agent). 
3. Mohan Lall & Son, Ambala, dealer. 

4. Ram Dyal, village merchant or Bania. 

5. Mahabir. A ryot of the village. 


This German-made knife when it reaches No. 5 on the list costs 6 annas. The 
steel is good and Mahabir with almost schoolboyish pride shows off his latest acquisi- 
tion by testing its edge, and its spring by opening and sh ttting it with a click. 

Now consider whether he would have been better off with a similar sized knife 
from Sheffield that would have cost him 10 annas, or a Japastese knife at 4 annas. 

All these are imported knives. England, Germany and Japan mean nothing to 
him when each produces more or less the same results for¥4 annas. He plumbs for 
the 4-anna knife every time. He can, of course, buy an Indisn-made knife for 2 annas, 
but this is “nakhali” or imitation. 

Remember then that price is all important after you have decided on your choice 
of name and design. 

Next in the order (some put it first) is the question of caily or common require- 
ment. In selling steel sewing needles to the masses, a thick, sturdy needle sells 
quicker than the fine slender qualities sold in England; thread (woven) buttons 
have preference over metal buttons even though they carry the intimate message of 
“our own make.” The Japanese have introduced steel nibs cut to the same thick- 
ness and angle of the reed pens that are used everywhere. All of which goes to 
prove that each commodity must be studied specially.’ 


1. P.G. Rose in Export Trade and Shipper. 
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CONTRIBUTORY TRADE-MARK INFRINGEMENT NOT A MISDE- 
MEANOR UNDER THE CALIFORNIA BOTTLING STATUTE 


The Superior Court of Los Angeles, California, had occasion, in the recent 
case of People v. Zimbrolt, 91 Pac. 2d 252, to rule for the first time upon the 
scope and effect of Section 354 of the California Penal Code. This section provides 
as follows : 


Every person who has in his possession, or who uses any cask, bottle, vessel, case, 
cover, label, brand, or other thing bearing, or having in any way connected with it, 
the trade-mark of another, which has been duly recorded in the office of the secretary of 
state, or with the Commissioner of Patents in the United States Patent Office, or the 
trade-name of another, for the purpose of disposing of any article other than that which 
such cask, bottle, vessel, case, cover, label, brand, or other thing originally contained, 
or is connected with by the owner of such trade-mark, or trade-name, with intent to 
deceive or defraud, is guilty of a misdemeanor. 


The defendant had in his possession a number of labels bearing a very close 
resemblance to those authentically used by the makers of Bacardi rum, and also a 
number much like those rightfully used by the makers of “Old Smuggler” whiskey. 
The genuine labels, both of the rum and of the whiskey, bore, and those possessed 
by the defendant appeared to bear, the trade-marks of the respective makers, which 
trade-marks had been registered with the Commissioner of Patents in the United 
States Patent Office. The defendant sold the labels, both for the Bacardi rum 


and the “Old Smuggler” whiskey, to one whom he believed to be a bootlegger 
desiring to obtain some counterfeit labels to further the sale of his home-made 
products. With the labels, the defendant sold some corks and other trimmings to 
make the bootlegger’s r%n and whiskey pass more readily as Bacardi and “Old 
Smuggler.” 

The Court held that the mere possession of the labels was not sufficient to 
justify the defendant’s conviction. Said the Court: 


However much we :nay decry the willingness of the defendant to cooperate, for a 
price, in making it possible to pass off he-knew-not-what-concoction to those seeking 
Bacardi and “Old Smuggler,” we cannot see in the facts of the case a violation of the 
section under which the defendant was charged and convicted. For our purposes, many 
of the words of the section may be discarded in order that its meaning may the better 
be understood; we are not concerned with casks, for example, nor with one “who uses,” 
inasmuch as defendant’s crime, if any, was in possession, but not in making use of, any 
of the enumerated articles. . 


And again: 


The section makes it a crime to possess a label only when he who has the label also 
has the purpose of disposing of an article to which the label may be affixed. It is the 
possession for the purpose of disposing of any article which is interdicted, not possession 
with the purpose of selling to another person to enable the latter to dispose of an article. 


Editor's Note—It would thus appear from the court’s abies that a set of facts which 
would obviously constitute contributory infringement in a civil action is insufficient to form the 
basis of a criminal conviction. The court thus left the owners of the trade-mark involved to 
their civil remedies. 
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Crimes are not to be built up by the courts with the aid of inference, implication, and 
strained interpretation. 

As it appears that the only purpose that the defendant had in possessing the labels 
was to dispose of them, that he was a bootlegger of labels, not of liquor, the evidence 
is insufficient to support the conviction. 





TRADE-MARK INFRINGEMENT AS UNFAIR METHOD UNDER SEC- 
TION 5 OF THE FEDERAL TRADE COMMISSION ACT 


Petitioner, a retailer of radio supplies, requested the Circuit Court of Appeals 
to review and set aside a Federal Trade Commission order enjoining, as an unfair 
and deceptive practice in commerce, petitioner’s use of the trade-mark “Reming- 
ton,” which was the registered trade-mark of well-known non-competitors (Reming- 
ton-Rand, Remington Arms, etc.). Held: order of Commission affirmed. A sub- 
stantial and specific public interest being involved, the purchasing public is entitled 
to protection against this type of deception. The Pep Boys—Manny, Moe & Jack 
v. Federal Trade Commission, 122 F. [2d] 158 (C. C. A. 3d, 1941). 

Under Section 5 of the Federal Trade Commission Act,’ the Commission may 
proceed against “unfair methods of competition’’ or “unfair or deceptive acts or 
practices’® occurring in interstate commerce,* provided such proceedings are in the 
public interest.° There is little doubt that in the instant case the first two require- 
ments are clearly fulfilled.° But the third requirement raises more immediate 


Editorial Note—The Circuit Court of Appeals for the Third Circuit recently affirmed an 
order issued by the Federal Trade Commission enjoining the respondents from using the name 
“Remington” on radio sets and related merchandise. 

In view of the far-reaching consequences that may flow from this decision, we are here 
reprinting a note which appeared in the December, 1941 issue of the Columbia Law Review 
regarding its scope and effect. As is pointed out in the note, the court’s decision in the Reming- 
tom case strikingly illustrates the recent judicial trend to broaden the scope of the term “public 
interest” as it appears in the Federal Trade Commission Act and many other statutes. 

The United States Supreme Court has held in the leading case of F. T. C. v. Klesner, 280 U. S. 
19 [19 T.-M. Rep. 483], decided in 1929, that trade-mark infringement and imitation of a com- 
petitor’s trade name ordinarily were matters properly belonging before an Equity Court rather 
than an administrative tribunal, and that the public interest, if any, was too remote to justify 
the institution of proceedings by the Federal Trade Commission. Contrary to this decision, 
the Court held in the Remington case that the public’s interest in being protected against this 
species of deception may be sufficiently specific and substantial to warrant the issuance of an 
order by the F. T. C. under Section 5. The net result of this decision was that the respondent 
was enjoined from using the trade-mark “Remington” in selling radios in inter-state commerce. 

It appears, therefore, that trade-mark owners, in considering all available remedies against 
imitation or infringement of their trade-marks in related classes of merchandise, may now 
include the possibility of invoking the Federal Trade Commission’s jurisdiction, rather than 
bring a civil action for an injunction or damages in an Equity Court. 

1. 38 Stat. 719 (1914), 52 Stat. 111 (1938), 15 U. S. C. § 45 (Supp. 1939). 

2. This was the text of the original statute, 38 Stat. 719 (1914). 

3. 52 Stat. 111 (1938), 15 U. S. C. § 45 (Supp. 1939). This phrase was added by the 
Wheeler-Lea amendment to the Federal Trade Commission Act, the effect of which was to 
overcome the procedural problems of F. T. C. v. Raladam Co., 283 U. S. 643 (1931). 

4. Bunte Bros., Inc. v. F. T. C., 110 F. (2d) 412 (C. C. A. 7th, 1940). 

5. F.T.C.v. Klesner, 280 U.S. 19 (1929), 43 Harv. L. Rev. 285. 

6. Misrepresentation and deception as to place of origin or manufacturer of a product have 
been held to be unfair competition. El Moro Cigar Co. v. F. T. C., 107 F.(2d) 429 (C. C. A. 4th, 
1939); F. T. C. v. Real Product Co., 90 F.(2d) 617 (C. C. A. 2d, 1937) ; Wall v. Rolls-Royce 
of America, 4 F.(2d) 333 (C. C. A. 3d, 1925); F. T. C. v. Sheffield Razor Co., 4 F. T. C. D. 
373 (1922); F. T. C. v. Samuel E. Bernstein, 4 F. T. C. D. 114 (1922); F. T. C. v. Cupples Co., 
3 F. T. C. D. 407 (1921). 
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problems, namely of determining whether or not the existence of “public interest” 
is a jurisdictional limitation, and of defining the scope or meaning of the phrase. 
Federal Trade Commission v. Klesner’ was the first case definitely to treat “public 
interest” as a jurisdictional fact reviewable on appeal ;* that opinion also laid down 
the rule that such interest must be “substantial and specific.” 

The history® and drafting” of the Act suggests, in contrast with the view appar- 
ently taken in the Klesner case, that the language embodying the requirement was 
inserted for the purpose of conferring on the Commission the discretionary privilege 


of non-action in those cases where the alleged unfair practice was of trifling public 


concern." Therefore, it has been argued that the Commission’s findings on this 


point were to be binding on the courts” and that “nothing is stated [in the Act] 
to exclude any unfair methods of competition from the jurisdiction of the Commis- 
sion.””** 

The instant case, however, indicates acquiescence in the view that the existence 
of “public interest” is a reviewable prerequisite to the institution of unfair practice 
charges.* The case therefore is significant only in its bearing on the second prob- 
lem, i.e. the determination of the meaning of “public interest.” Prior to the 
Klesner case the judicial attitude as to this question was unclear; courts did make 
frequent references to the phrase’ but little attempt was made to lay down criteria 
determinative of its content. After that case the theretofore indefinite phrase took 


7. 280 U. S. 19 (1920). 

8. A few earlier decisions appear to contain language to the same effect. See F. T. C. v. 
Winsted Hosiery, 258 U. S. 483, 485 (1922); F. T. C. v. Gratz, 258 Fed. 314, 318 (C. C. A. 2d 
1919), aff'd, 253 U. S. 421 (1920); New Jersey Asbestos Co. v. F. T. C., 264 Fed. 509, 510 
(C. C. A. 2d, 1920). 

9. The final bill is set out in the Joint Conference Report where the public interest clause 
was added. Conf. Rep. No. 1142, 63rd Cong., 2d Sess., 51 Cong. Rec. 14919 (1914). It was 
inserted primarily in order to prevent the Commission from becoming the arbitrator of all 
private quarrels. 51 Cong. Rec. 14930 (1914). Congress apparently intended to give the Com- 
mission as unrestricted a jurisdiction as was constitutionally possible. 51 Cong. Rec. 11103-5, 
11451 (1914) (Senator Cummins). But see 51 Cong. Rec. 14936 (Rep. Stevens of Minnesota). 

10. In the text of the statute, supra note 1, the “public interest” phraseology is included in 
the clause dealing with the Commission’s proceedings, and not in the clause defining its powers. 

11. The Commission recognized this intent by establishing a policy of non-intervention in 
private controversies not substantially affecting the public. Rules of the Federal Trade Com- 
mission, March 17, 1925, J 3(2). 

12. Mechem, Procedure and Practices Before the Federal Trade Commission (1922) 21 
Mich. L. Rev. 125, 139. The author here also notes a possible exception if the proceedings are 
arbitrary and a denial of due process. 

Situations wherein administrative decisions on analogous issues are treated as conclusive 
are found in Butterfield v. Stranahan, 192 U.S. 470 (1903) ; Field v. Clark, 143 U. S. 649 (1892) ; 
People v. Bollard, 134 N. Y. 269, 32 N. E. 54 (1892) ; see Att’y Gen. v. Old Colony Ry., 160 Mass. 
62, 66, 35 N. E. 252, 257 (1893). 

13. See Hankin, Jurisdiction of the Federal Trade Commission (1923) 12 Calif. L. Rev. 179; 
cf. Mechem, supra note 12, at 138; Henderson Federal Trade Commission (1924) 52-4; Public 
Regulation of Competitive Practices (Nat. Ind. Conf. Bd., 1929) 256. 

14. Instant case at 161. 

15. See F. T. C. v. Sinclair Refining Co., 261 U. S. 463, 475 (1923); F. T. C. v. Winsted 
Hosiery, 258 U. S. 483, 494 (1922) ; F. T. C. v. Balme, 23 F.(2d) 340, 342 (C. C. A. 2 2d, 1928) ; 
Indian Quartered Oak Co. v. F. T. C., 26 F.(2d) 340, 342 (C. C. A. 2d, 1928) ; L. B. Silver Co. 
v. F. T. C., 289 Fed. 985, 990 (C. C. A. 6th, 1923); Royal Baking Co. v. F. T. C., 281 Fed. 
744, 752 (C. C. A. 2d, 1922). 
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on increasingly specific meaning as a result of judicial application of the “sub- 
stantial and specific” test to new factual situations.”® 

A comparison between the Klesner and principal cases reveals that both involve 
trade-mark simulation resulting in deception as to the manufacturer of the product, 
with private remedies available.” Though no finding of quantity of business is given 
in the Klesner case, it is probable that petitioners in both cases occupied a similar 
position in their respective industries.” In the Klesner case the Supreme Court 
found a merely private controversy involving no “substantial and specific public 
interest.” By way of dictum the Court said that mere misrepresentation, confusion 
or deception of the purchaser was not enough ;” whereas, in the principal case, the 
deception and confusion of purchasers was held to be of “substantial and specific 
public interest.”” In thus failing to adhere to the Klesner holding on virtually 
identical facts, the instant case is a striking example of the recent judicial tendency 
to recognize “public interest” in a wide variety of cases; it also marks the accom- 
panying shift in emphasis from the competitor to the consuming public.” Another 
effect is to be noted. In trade-mark simulation cases (such as the present) the 
public interest is hardly as immediate and apparent as in certain other cases of unfair 
competition where jurisdiction has been denied.” It may therefore be presumed 


16. F. T. C. v. Royal Milling Co., 288 U. S. 212 (1933,), held that acts of deception as to 
processing of flour were within the requirement and definition. The Klesner case itself listed vari- 
ous ways in which the public interest could be involved. See F. T. C. v. Klesner, 280 U. S. 19, 28 
(1929). Deliberate efforts of deception are not necessary nor must actual deception or specific 
damage be found by the Commission. See F. T. C. v. Balme, 23 F.(2d) 615, 621 (C. C. A. 
2d, 1928). On the whole, however, the earlier cases reveal the Commission’s impotence, for 
various reasons, to act in the interest of the consuming public. Cf., F. T. C. v. Raladam Co., 
283 U. S. 643 (1930) ; F. T. C. v. Gratz, 253 U. S. 421 (1920) ; see F. T. C. v. Winsted Hosiery, 
258 U. S. 483, 493 (1922); New Jersey Asbestos Co. v. F. T. C., 264 Fed. 509, 511 (C. C. A. 
2d, 1920). 

17. Private remedy will lie at the instance of a party whose trade-mark has been infringed 
upon, even if the one infringing is selling an article that does not directly compete and is not 
of a related character. Armour & Co. v. Master Tire & Rubber Co., 34 F.(2d) 201 (S. D. 
Ohio, 1935) ; Alfred Dunhill of London, Inc. v. Dunhill Shirt Co., 3 F. Supp. 487 (E. D. N. Y. 
1929) ; Wall v. Rolls-Royce of America, 4 F.(2d) 333 (C. C. A. 3d, 1925); Churchill Downs 
Distilling Co. v. Churchill Downs, 262 Ky. 567, 90 S. W. (2d) 1041 (1936). Contra: Borden Ice 
Cream Co. v. Borden’s Condensed Milk Co., 201 Fed. 510 (C. C. A. 7th, 1912). The last cited 
case is out of harmony with the modern law. See Standard Oil Co. of New Mexico v. Standard 
Oil Co. of California, 56 F.(2d) 973, 977 (C. C. A. 10th, 1932). 

18. The petitioner here, although having a total of fifty-two stores throughout the United 
States, sold only 5,800 radios from 1935 to 1939, while there were a total of 5,843,569 produced 
for the home and general use and 2,884,572 for use in automobiles during the year 1937 alone. 
U. S. Dept. Comm., Biennial Census of Mfg., p. 1111 (1937). — 

19. See F. T. C. v. Klesner, 280 U.S. 19, 27 (1929). 

20. Instant case at 161. 

21. This shift can be followed in the cases of the last several years. F. T. C. v. Royal 
Milling Co., 288 U. S. 212 (1933) (deception as to processing of wheat) bases its holding largely 
on the fact that the consumer should be protected from deception, even if unintentional. A similar 
holding is seen in F. T. C. v. Algoma Co., 291 U. S. 67 (1933) (mislabelling of lumber) and 
F. T. C. v. Keppel, 291 U. S. 403 (1933) (candy “lottery”) where the interest of the purchas- 
ing public and consumer were given primary consideration. A more complete cleavage from 
the Klesner case is found in the circuit court decisions. Minters v. F. T. C., 102 F.(2d) 69 
(C. C. A. 3d, 1939) (candy “lottery”) ; F. T. C. v. Real Products Corp., 90 F.(2d) 617 (C. C. A. 
2d, 1937) (trade-mark simulation) ; see Dr. W. B. Caldwell v. F. T. C., 111 F.(2d) 889, 890 
(C. C. A. 7th, 1940) ; Educator’s Ass'n v. F. T. C., 108 F.(2d) 470, 473 (C. C. A. 2d, 1939). 
The dates and progression of the cases are to be noted. 

22. John Bene & Son v. F. T. C., 299 Fed. 468 (C. C. A. 2d, 1924) (disparagement) ; 
Northham Warren Corp., v. F. T. C., 59 F.(2d) 196 (C. C. A. 2d, 1932) (paid testimonials). 
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that the instant case, if accepted, will pave the way for a broader expansion of the 
Commission’s powers. 

Affirmance of the instant case would mean that the Commission could proscribe 
trade practices affecting only a comparatively small segment of the consuming 
public. To a certain degree this had been true prior to the Klesner case but the 
rule of Federal Trade Commission v. Gratz,” that the meaning of “unfair methods 
of competition” in the Act must be limited to those in restraint of trade or tending to 
monopoly, spelled out another severe restriction. However, through liberal inter- 
pretations of “public interest” and “unfair methods of competition” the shackles of 
both the Klesner and the Gratz cases have been gradually removed.* The instant 
case is an important further step in this direction.” 


See Trade Regulation Comments, No. 1, June, 1938. For a detailed classification of the cases 


see Handler, Jurisdiction of Federal Trade Commission over False Advertising (1931), 31 
Col. L. Rev. 527, 555. 

23. 253 U. S. 421 (1920. 

24. This liberalization with respect to the Grantz case was achieved in F. T. C. v. Keppel 
& Bros., 291 U. S. 304 (1934) ; see Schecter v. United States, 295 U. S. 494, 532 (1934). A 
legislative manifestation of the same trend is found in the Wheeler-Lea Amendment to the 
Federal Trade Commission Act, 52 Stat. 111 (1938), 15 U. S. C. § 45 (1939 Supp.) ; see (1939) 
39 Col. L. Rev. 26; Trade Regulation Comment, No. 1, June, 1938. 

25. Columbia Law Review, December, 1941, pp. 1457-1460. 
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